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In the eye of a layman, there is often a perception that genocide is the most horrible

crime that can be committed. This perception is strengthened by the pictures of grave

atrocities committed around the world and reported in the daily news, thereby recalling

the horrors of the holocaust. It is further nourished by emotional and historical factors

and politicians who very often hastily claim commission of genocide, thereby additionally

usurping the already frail people they address.

But what are the legal elements required for the establishment of genocide? Is genocide

really the worst crime that can take place? Is the non-recognition of genocide in a

particular case a denial that a grave crime has been committed on a massive scale?

This article will attempt to answer these, and similar questions, by comparing the crime

of genocide with the crimes of extermination and persecution as crimes against

humanity. The actual gravity of the crime of genocide will be assessed against the

background of these two crimes. The article does not intend to discuss the elements of

the mentioned crimes in detail. Instead, it will offer a brief overview of the definitions of

those crimes, in order to then focus on their differences and the similarities.

Genocide

Lawyers have referred to genocide as “the crime of crimes™. The term was coined by

Rafael Lemkin who aimed to describe the horrors of the Second World War®. It is

therefore remarkable that the Nuremberg Tribunal, which was set up to try those most

responsible for those atrocities, did not apply genocide®. The two U.N. ad hoc tribunals

have applied and developed the law of genocide further, and it is expected that the ICC

will do so as well°.

Genocide has been defined in Article 2 of the Genocide Convention® which reads that:

Article 2

In the present Convention, genocide means any of the following acts committed with

intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as

such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

The Genocide Convention is the central and most important legal instrument on the law

of genocide. This definition was reproduced verbatim in the Statutes of the ICTY (Article

4), the ICTR (Article 2) and the ICC (Article 6). The adoption of the Genocide Convention

also led to national implementations of the convention, thereby introducing this offence

to most national legal systems, which subsequently produced jurisprudence that has

enriched the study of genocide. Furthermore, the International Court of Justice has

found genocide not only to be a part of customary international law, but also that it is a

pre-emptory’ norm of international law when it held that genocide is:

‘a crime under international law’ involving a denial of the right of the existence of entire



human groups, a denial which shocks the conscience of mankind and results in great
losses to humanity, and which is contrary to moral law and to the spirit and aims of the
United Nations [...] The first consequence arising from this conception is that the
principles underlying the Convention are principles which are recognized by civilized
nations as binding on States, even without any conventional obligation. A second
consequence is the universal character both of the condemnation of genocide and of the
cooperation required in ‘order to liberate mankind from such an odious scourge’
(Preamble to the Convention)®.

The actus reus of genocide can be constituted by committing any of the acts listed in the
abovementioned definition. This list is an exhaustive list of acts of genocide®. As to the
first act, the term “killing” has been equated to the term murder and it relates to an
intentional, but not necessarily a premeditated murder'®. The causing of serious bodily or
mental harm to members of a protected group is “an intentional act or omission causing
serious bodily or mental suffering”'’. It need not be permanent or irremediable, but it
must result in “a grave and long-term disadvantage to a person’s ability to lead a normal
and constructive life”'2. The third form which may constitute the actus reus of genocide
concerns “methods of destruction by which the perpetrator does not immediately kill the
members of the group, but which, ultimately, seek their physical destruction”®. The
remaining two forms of actus reus are more specific and require less elaboration.
However, it should be noted that genocide can also be committed when the perpetrator
directs the separation of the people belonging to the targeted group from other groups,
as that action is “as much an integral part of the genocide as were the killings which it
enabled™".

It is the specific intent that is required for genocide that makes this crime unique in
international law'®. In order to be found guilty of commission of genocide, a perpetrator
must have the intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such. It is not sufficient to prove that a person killed individuals because they
belonged to a particular protected group'®. This raises the question of how a national,
ethnical, racial or religious group is identified, or defined. The U.N. ad hoc Tribunals
have found two approaches to answer this question. The first is an objective approach
seeking to provide a clear definition of each of the four groups'. The second is the
subjective approach which seeks to “evaluate the status of a national, ethnical or racial
group from the point of view of those persons who wish to single that group out from the
rest of the community”'®. However, the subjective approach alone cannot be conclusive
as to the defining of a protected group within the meaning of Genocide Convention'®.
Furthermore, the ICTY Appeals Chamber has found that a targeted group may not be
defined in the negative®™. Also, political, cultural, linguistic, economical, gender and
similar other groups are not protected by the Genocide Convention.

In order to establish genocide, it must be proven, amongst other things, that the actus
reus occurred with the intent to destroy a particular protected group as such, in whole or
in part. It is further required that there is a physical destruction of the protected group, or
a part thereof. It is not sufficient to destroy the national, linguistic, religious, cultural or
other identity of a particular group®'. The necessary requirement to establish genocide in
relation to the actual number of victims is that there is a destruction of a “reasonably
substantial number” of the members of a protected group, or a “significant section of the
group” (with the intent to do so)®.

Extermination as a crime against humanity

Ever since the Nuremberg Tribunal, extermination was included as a criminal offence in
the statutes of international and internationalized courts. Extermination, as its name
suggests, involves a large number of victims. As with any other crime against humanity,
the general elements required for crimes against humanity must be met. Therefore, in



order to prove extermination, it must be established that it was committed in the context
of a widespread or systematic attack against any civilian population®®. The ICTR Appeals
Chamber has held that:
the crime of extermination requires proof that the accused participated in a
widespread or systematic killing or in subjecting a widespread number of people
or systematically subjecting a number of people to conditions of living that would
inevitably lead to death, and that the accused intended by his acts or omissions
this result®*.
This finding relates to both the actus reus and the mens rea required for the crime of
extermination. Previously, the Trial Chamber in Vasiljevi¢ defined the elements of the
crime of extermination as follows:
1. The material element of extermination consists of any one act or combination
of acts which contributes to the killing of a large number of individuals (actus
reus).
2. The offender must intend to Kkill, to inflict grievous bodily harm, or to inflict
serious injury, in the reasonable knowledge that such act or omission is likely to
cause death, or otherwise intends to participate in the elimination of a number of
individuals, in the knowledge that his action is part of a vast murderous
enterprise in which a large number of individuals are systematically marked for
killing or killed (mens rea)®.
The conduct required for the actus reus of extermination includes any method of killing®.
Furthermore, under any acts or combination of acts required for the actus reus of
extermination, it has been found that this includes conditions such as deprivation of food
and medicine®” and subjection “to conditions of life calculated to bring about the
destruction of a numerically significant part of the population”. It is also possible to
commit extermination by omission®®, and responsibility for extermination may even be
remote or indirect®. It should also be noted that extermination “must be collective in
nature rather than directed towards singled out individuals™'.
As to the “numerically significant part” required to satisfy the actus reus of extermination,
the ICTR Appeals Chamber found that the “crime of extermination is the act of killing on
a large scale”, and that it must be established that mass killings occurred®. A number
of ICTY Trial Chambers have declined to give a minimum number of victims required for
extermination and seem to agree that “the requirement of massiveness as a constitutive
element of the actus reus of extermination has to be determined on a case-by-case
analysis of all relevant factors”™*. The Appeals Chamber has found that “the expressions
‘on a large scale’ or ‘large number’ do not, however, suggest a numerical minimum”®.
In order to satisfy the mens rea required for extermination, it is necessary that the
perpetrator intends to kill persons on a massive scale, or intends to create conditions of
life that will lead to the death of a large number of people®. It is further required that an
accused knew that his actions were part of a widespread or systematic attack against a
civilian population®”. Discriminatory intent is not required for extermination. The ICTY
Appeals Chamber has found that discriminatory intent was not a legal element required
for any of the forms of crimes against humanity listed in Article 5 of the ICTY Statute,
with the exception of persecution which expressly requires it*. Following this finding, the
Trial Chamber in the Krstic case found that “it is unnecessary that the victims were
discriminated against for political, social or religious grounds, to establish the crime of
extermination”. In Article 3 of the ICTR Statute, there is a jurisdictional requirement that
the crimes against humanity need to be committed on a discriminatory ground®.
However, the ICTR Appeals Chamber has found that this feature in the ICTR Statute:
did not depart from international humanitarian law nor did it change the legal ingredients
required under international humanitarian law with respect to crimes against humanity. It



limited at the very most the jurisdiction of the Tribunal to a sub-group of such crimes,
which in actuality may be committed in a particular situation®.

For a fuller understanding, it should be noted that murder as a crime against humanity,
and extermination as a crime against humanity have very similar elements. In the words
of the ICTR Appeals Chamber: “the only element that distinguishes these offences is the
requirement of the offence of extermination that the killings occur on a mass scale™'.
Persecution as a crime against humanity

The ICTY Appeals Chamber has confirmed that “the crime of persecution consists of an
act or omission which discriminates in fact and which: denies or infringes upon a
fundamental right laid down in international customary or treaty law (the actus reus); and
was carried out deliberately with the intention to discriminate on one of the listed
grounds, specifically race, religion or politics (the mens rea)**?. The ICC definition is
much broader as it also includes discrimination on cultural, ethnic, and gender
grounds®. As pointed out above in relation to extermination, the general elements
required for crimes against humanity must also be met in relation to persecution as well.
There is no exhaustive list of persecutory acts, but in the ICTY jurisprudence, it has been
found that the following acts may constitute persecution: destruction of property or
means of subsistence, unlawful detention, unlawful confinement, deportation and forcible
transfer, harassment, humiliation and psychological abuse, murder, torture, cruel and
inhumane treatment, extermination, serious bodily and mental harm, rape, attacks
launched deliberately against civilians or civilian objects, and forced labour*.

In sum, the crime of persecution requires that there is an act which entails a
discriminatory intent against the victim(s) on a racial, political or religious ground. For
example, a person is murdered, detained or killed because he is, for example, of a
certain race. The discriminatory intent required for persecution is similar to the specific
intent required for genocide. Mettraux pointed out that “the discriminatory mens rea
[required for persecution] stops short of the genocidal intent to destroy a particular
group™. This will be discussed further below.

Differences and similarities between the three crimes and concluding remarks
Genocide and crimes against humanity are indeed very similar offences. At times,
genocide has been considered to be a form (the most vicious one) of crimes against
humanity. Even though the two crimes are, in the words of Schabas, “cognates™®, there
are important differences. The main elements that distinguish genocide from crimes
against humanity are (i) the required mens rea, (ii) the more limited range of underlying
offences which may qualify as genocidal, (iii) genocide need not occur in the context of a
widespread or systematic attack against a civilian population, (iv) crimes against
humanity may only be committed against civilians, whereas genocide can be committed
against combatants, and (v) at the ICTY and the ICTR, conspiracy and attempt to
commit genocide are punishable whereas the conspiracy or attempt to commit crimes
against humanity are not*’.

The crimes of extermination and genocide are both directed against a group of
individuals, and usually as a consequence result in a large number of victims and
enormous human suffering. But in relation to genocide, the actual number of victims may
be much smaller than in relation to the crime of extermination. Furthermore, genocide
may be established as an isolated attack. However, in relation to genocide, the group of
targeted individuals has to be a national, racial, religious or an ethnic one, and has to be
targeted as such. In order to establish extermination, it is sufficient to prove an intended
killing on a large scale, regardless of the question whether the victims were killed with a
discriminatory intent and whether they were members of a group®. Therefore, the
offence of extermination targets a large number of individuals, who do not need to share



any common characteristic*®. Unlike both persecution and genocide, extermination does
not require a discriminatory intent.

In this context, it is questionable whether in relation to the crime of extermination, it is
necessary for the perpetrator to target a population or a part thereof. One author
suggests that the crime of extermination does not appear to contain a “requirement
under customary international law that the murderous enterprise must impact or bring
about destruction of a specified proportion of a targeted group™°. As pointed out above,
what is required for extermination is that a large number of individuals are Kkilled,
regardless of the question whether they belong to a population. However, the ICC
Elements of Crimes require that a perpetrator inflicts “conditions of life calculated to
bring about the destruction of part of a population™'. Additionally, the Krsti¢ Trial
Chamber, which relied on this ICC definition, found that the crime of extermination
required a “destruction of a numerically significant part of the population concerned”?.
Neither of the two authorities provides a definition of the envisaged population®, or the
source of this requirement in law, prior to the adoption of the ICC Elements of Crime. It
seems unclear why the drafters of the ICC Elements of Crime departed from the
requirement of a large number of victims in favor of the requirement of a part of a
population. It is also not clear how the required population is to be distinguished from
any other population. On the other hand, considering the number of States that have
ratified the ICC Statute, it could now be argued that the requirement of a (part of a)
population, in relation to the crime of extermination, is now customary international law.
It remains to be seen how the ICC will deal with this matter, if it is ever faced with this
issue.

It has been noted that the crime of extermination fills a useful gap in international
criminal justice where the elements of genocide have not been satisfied®. This is
certainly true in a number of situations where there had been a massive killing, without
the specific intent to destroy a national, ethnic, religious or a racial group. On the other
hand, the gap seems to be getting smaller. For example, the International Law
Commission concluded that extermination “also applies to situations in which some
members of a group are killed while others are spared”, thereby filling in another gap in
the law®. This conclusion implies that genocide would not be applicable in such
situations. However, this view seems to be superseded by the jurisprudence of the ICTY
on the genocide in Srebrenica, where mainly Bosniak men were killed, and women and
children were spared.

Genocide and persecution are similar as they both entail a specific intent towards a
victim. Under persecution, an individual is singled out and targeted on political, racial or
religious grounds. For genocide, it is required that a group of people bearing a common
national, racial, ethnic or a religious characteristic is targeted as such. In the words of
the Jelisi¢ Trial Chamber:

“Genocide therefore differs from the crime of persecution in which the perpetrator
chooses his victims because they belong to a specific community but does not
necessarily seek to destroy the community as such.*®”

Therefore it is the specific intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such that is the fundamental characteristic of the crime of
genocide:

it is the mental element of the crime of genocide that distinguishes it from other
crimes that encompass acts similar to those that constitute genocide. The evidence
must establish that it is the group that has been targeted, and not merely specific
individuals within that group. That is the significance of the phrase ‘as such’ in the
chapeau. Whereas it is the individuals that constitute the victims of most crimes, the
ultimate victim of genocide is the group, although its destruction necessarily requires the




commission of crimes against its members, that is, against individuals belonging to that
group. This is what differentiates genocide from the crime against humanity of
persecution. Even though they both have discriminatory elements, some of which are
common to both crimes, in the case of persecution, the perpetrator commits crimes
against individuals, on political, racial or religious grounds®’.

In fact, the perpetrators of genocide:

identify entire human groups for extinction. Those who devise and implement genocide
seek to deprive humanity of the manifold richness its nationalities, races, ethnicities and
religions provide. This is a crime against all of humankind, its harm being felt not only by
the group targeted for destruction, but by all of humanity®®.

It is this evil virtue of genocide that makes genocide the crime of crimes and fascinates
so many scholars, activists, politicians and others. Furthermore, emotional, historical and
political factors add to the already grave connotation that the term genocide bears. So
the perception that genocide is the worst crime is not that strange to the legal world
either, and is not limited to popular belief. Never have courts used more prophetic words
than when dealing with genocide. There is therefore merit to the claim that genocide
stands out above all the other crimes.

But it is also often forgotten that a finding that genocide did not occur, does not deny that
a killing on a mass scale had occurred. Such a finding is often accompanied with a ruling
that there had occurred a serious violation of international humanitarian law and a
conviction for crimes against humanity or war crimes. It is further also not understood, in
the eye of the public and in eye of the victims, that a conviction for persecution as a
crime against humanity entails a discriminatory intent against the victims. In such a case,
the victims had been killed because they belonged to a particular national, ethnical,
racial or religious, or even some other group®. What lacks in labeling the crime as
genocide is the lack of proof in a criminal trial that there was an intent on behalf of the
perpetrator to destroy the national, ethnical, racial or religious group as such®. It must
be borne in mind that it is often very difficult to prove the specific intent as it is “a mental
factor which is difficult, even impossible to determine”. If there was no high requirement
for the mens rea of genocide, it would not be different from extermination or persecution.
In case of a conviction for extermination, there is a lack of both the discriminatory intent
and the specific intent to destroy a protected group. But the factual result, the number of
victims, can often be higher in cases of conviction of extermination, and even
persecution, than in a case of genocide.

It is true that genocide stands out from other crimes as the worst atrocity because of its
specific intent. But, the high threshold which needs to be met in order to establish
genocide can, and often does, result in a failure to enter a conviction for genocide. This
can lead to an understandable outcry and disappointment in the system of justice by the
victims and the public. Therefore, it is necessary to understand that there are crimes
which just fall short of being labeled as genocide, but crimes which carry almost the
same gravity and cruelty with them as genocide, and which may even have resulted in a
higher number of victims.
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Tezina genocida u svjetlu progona i
istrebljenja kao zlo¢ina protiv ¢ovjecnosti

Clanak Amira Cengic¢a’

Gledan ocima laika, genocid se Cesto percipira kao najstradniji zloCin koji se moze
pociniti. Ova percepcija je pojacana slikama teskih zlodjela pocinjenih Sirom svijeta o
kojima se svakodnevno izvjeStava na vijestima, na taj nacin podsjecaju¢i na uzase
holokausta. Nju, naravno, pospjeSuju emotivni i istorijski faktori, kao i politiCari koji vrlo
Cesto brzopleto pozivaju na vrSenje genocida, na taj na¢in dodatno uznemiravajuci
ionako istrzane ljude kojima se obracaju.
Ali koji su pravni elementi neophodni za kvalifikaciju genocida? Da li je genocid uistinu
najstrasniji zlo€in koji se moze desiti? Da li neprepoznavanje genocida u pojedinacnom
slu€aju podrazumijeva negiranje da je pocinjen tezak zlo¢in masovnih razmjera? U ovom
¢lanku poku$acemo da odgovorimo na ovo i sliCha pitanja poredeci krivicno djelo
genocida sa krivicnim djelima istrebljivanja i progona kao zlo¢inima protiv €ovjecnosti.
Ocjena stvarne tezine krivicnog djela genocida zasniva¢e se na usporedbi ova dva
krivicna djela. Nemamo namjeru da detaljno elaboriramo elemente pomenutih kriviénih
djela. Naprotiv, bice ponuden kratak pregled definicija ova dva zloCina, kako bi se
potom mogli usredsrediti na njihove razlike i sli¢nosti.
Genocid
Pravnici su okarakterisali genocid kao “zlo&in nad zloginima™. Autor ovog termina je
Rafael Lemkin koji je Zelio da opi$e uzase |l svjetskog rata®. Stoga je zadudujuée da
Nirnberski krivicni sud, koji je uspostavljen da sudi onima koji su najodgovorniji za ova
zlodjela, nije procesuirao genocid*. Dva ad hoc kriviena suda Ujedinjenih nacija
primjenjivala su i dodatno proSirila pravo o genocidu, a moze se ocekivati i da ¢e
Medunarodni kriviéni sud nastaviti sa tom praksom®.
U &lanu 2 Konvencije o spredavanju i kaznjavanju zlogina genocida®, definicija genocida
glasi:
Clan 2

U smislu ove Konvencije, genocid ozna¢ava bilo koji od djela nabrojanih u daljem tekstu,
pocinjenih s namjerom da se u potpunosti ili djelimi¢no unisti kao takva neka nacionalna,
etnicka, rasna ili vierska grupa:
(a) Ubijanje pripadnika grupe;
(b) NanoS$enije teskih tjelesnih ili duSevnih povreda pripadnicima grupe;
(c) Smislieno nametanje pripadnicima grupe takvih zivotnih uslova sracunatih da dovedu

do njenog potpunog ili djelimi¢nog fiziCkog unistenja;
(d) Uvodenje mjera kojima je cilj spre¢avanje radanja unutar grupe;
(e) Prisilno premjestanje djece te grupe u drugu grupu.
Konvencija o genocidu je centralni i najvazniji pravni instrument prava o genocidu. Ova
definicija preslikana je verbatim u Statutu Medunarodnog krivicnog suda za bivSu
Jugoslaviju (Clan 4), Medunarodnog kriviénog suda za Ruandu (Clan 2) i Medunarodnog
krivinog suda (Clan 6). Usvajanje Konvencije o genocidu je dovelo i do nacionalnih
sprovodenja konvencije, pri ¢emu je ovo krivicno djelo uvrsteno u vecéinu nacionalnih
pravnih sistema, S§to je naknadno rezultiralo jurisprudencijom koja je obogatila
proucavanje genocida. Osim toga, Medunarodni sud pravde posmatra genocid ne samo
kao dio obi¢ajnog medunarodnog prava, nego i kao usvojenu normu’ medunarodnog
prava u definiciji koja glasi:
‘zlo€in po medunarodnom pravu’ koji podrazumijeva negiranje prava na postojanje



¢itavih grupa ljudi, negiranje koje Sokira svijest ovje€anstva i rezultira velikim gubicima
za CovjeCanstvo, koji je u suprotnosti sa moralnim pravom, te duhom i ciljevima
Ujedinjenih nacija [...] Polazna posljedica ovog koncepta je da su principi usvojeni od
strane civilizovanih nacija obavezujuéi za €lanice, ¢ak i bez konvencionalnih obaveza.
Slijedeca posljedica je univerzalni karakter osude genocida i neophodne saradnje ‘kako
bi se Sovjedanstvo oslobodilo tog mrskog zla (Preambula Konvencije)®.

Actus reus genocida moze biti ostvaren ¢injenjem bilo kole od radnji navedenih u gornjoj
defInICIjI Ovaj spisak je ne|scrpna lista genOCIdnlh radnji®. Sto se ti¢e prve radnje, izraz
“ubijanje” je izjednacen sa izrazom ubistvo i odnosi se na ubistvo s umisljajem, ali ne
nuzno ubistvo s direktnim umisljajem'®. Nanosenje teskih tjelesnih ili dugevnih povreda
pripadnicima ugrozene grupe podrazumijeva “namjernu radnju ili propustanje radnje koji
uzrokuje tesku tjelesnu ili dudevnu patnju”'’. Ona ne mora biti trajna ili neizljegiva, ali
mora rezultirati “ozbiljnim i dugoro¢nim ostecenjima sposobnosti osobe da vodi
normalan i konstruktivan Zivot”'®

Trec¢a formulacija koja moze ostvariti actus reus genocida se ti¢e “metoda unistenja
kojim pocinilac ne postize momentano ubijanje pripadnika grupe, ali koji je u svojoj
konadénosti usmijeren na njihovo fizicko unistenje”’®. Preostale dvije formulacije actus
reus su egzaktnije i nije ih potrebno dodatno objas$njavati. Medutim, potrebno je
napomenuti da je genocid mogu¢ i u slu¢aju da pocinilac vr8i izdvajanje osoba koje
pripadaju ciljnoj grupi iz drugih grupa, jer je ta radnja “u jednakoj mijeri integralan
element genocida kao i ubijanja koja su na taj nagin omoguéena”'*

Upravo umiSljaj svojstven genocidu ¢&ini ovo krivicno djelo jedinstvenim u
medunarodnom pravu'>. Kako bi bio proglasen krivim za pog&injenje genocida, poginilac
mora posjedovati umisljaj da unisti, u potpunosti ili pojedinaéno, nacionalnu, etnicku,
rasnu ili viersku grupu. Nije dovoljno dokazati da je lice poubijalo pojedince zato $to su
pripadali odredenoj zastiéenoj grupi'®. Ovdje se postavlja pitanje na koji nagin se
identifikuje, ili definiSe, neka nacionalna, etnicka, rasna ili vjerska grupa. Ad hoc krivi¢ni
sudovi UN-a izna8li su dva pristupa odgovoru na ovo pitanje. Prvi od njin je objektivan
pristup &iji je cilj iznalazenje jasne definicije svake od &etiri grupe'’. Drugi pristup je
subjektivan i cilj mu je da “posmatra status nacionalne, etnicke ili rasne grupe s tacke
glediéta onih osoba koji Zele da izdvoje tu grupu iz ostatka zajednice”'®. Medutim,
primjenjuju¢i samo subjektivni pristup nemoguce je doci do konacne definicije zasticene
grupe u smislu Konvencije o genocidu'®. Osim toga, Zalbeno vije¢e Medunarodnog
krivicnog suda za bivSu Jugoslaviju doslo je do zaklju¢ka da ciljna grupa ne mora biti
definisana prostom negacijom®. Takode, politicke, kulturne, lingvisticke, ekonomske,
spolne i druge sli¢ne grupe nisu zasticene prema Konvenciji o genocidu.

Kako bi se utvrdilo postojanje genocida, mora se, izmedu ostalog, dokazati da je actus
reus nastupio sa umiSljajem da se uniti odredena zastiCena grupa kao takva, u
potpunosti ili djelimi¢no. Dalje je potrebno i fizicko unidtenje zasticene grupe, ili njenog
dijela. Nije dovoljno uniStenje nacionalnog, lingvistickog, vjerskog, kulturnog ili drugog
identiteta grupe®. Neophodan uslov za utvrdivanje postojanja genocida u pogledu
stvarnog broja Zrtava je unistenje “racionalno znatnog broja” pripadnika zasti¢ene grupe,
ili “znatnog dijela grupe” (s namjerom izvréenja unistenja)®.

Istrebljenje kao zloc¢in protiv covje€nosti

Jo§ od NirnberSkog tribunala, istrebljivanje je uvrSteno kao krivicno djelo u statute
medunarodnih i internacionalizovanih sudova. Istrebljivanje, kao $to i sam naziv govori,
obuhvata veliki broj Zrtava. Kao i sa bilo kojim drugim zlo€inom protiv Covje€nosti, mora
biti zadovoljeno postojanje opstih elemenata zlocina protiv Covjecnosti. Stoga, kako bi se
dokazalo istrebljivanje, mora se utvrditi da Je ono pocinjeno u kontekstu opseznih ili
sistematiénih napada na civilno stanovnitvo®. Zalbeno vijeée Medunarodnog kriviénog



suda za Ruandu izvelo je zaklju€ak da je:
za zlogin istrebljivanja neophodan dokaz o u€estvovanju optuzenog u opseznom
i sistemati€nom ubijanju ili u sistematicnom podvrgavanju velikog broja ljudi
uslovima Zivljenja koji neupitno vode u smrt, te da je optuzeni Cinjenjem ili
propustanjem ¢&injenja s namjerom doveo do ovog rezultata®.
Ovaj zaklju€ak odnosi se i na actus reus i na mens rea koji su neophodni za zlo€in
istrebljivanja. Prethodno je Pretresno vije¢e u sluCaju Vasiljevic definisalo elemente
zlo€ina istrebljivanja kako slijedi:
1. Materijalni elemenat istrebljivanja sadrzi bilo koju radnju ili sticaj radnji koje
dovode do ubijanja velikog broja pojedinaca (actus reus).
2. Pocinilac mora imati namjeru da ubije, da nanese teske tjelesne povrede, ili da
nanese teske ozljede, svijesno znajuéi da bi takva radnja ili propustanje radnje
mogla prouzrokovati smrt, ili namjeravati da na neki drugi nacin ucestvuje u
likvidaciji izvjesnog broja lica, svjesno znajuéi da su njegove radnje dio teSkog
ubilatkog poduhvata u kojem se veliki broj lica sistemati¢no obiljezava za
likvidaciju ili biva likvidirano (mens rea)®.
Neophodno djelovanje za actus reus istrebljivanja podrazumijeva bilo koji metod
ubijanja®®. Nadalje, pod bilo kojom radnjom ili sticajem radnji neophodnih za actus reus
istrebljivanja, zaklju¢eno je da ovo ukljuCuje uslove kao $to su uskracivanje hrane i
liekova®’ i podvrgavanje “uslovima Zivljenja sradunatim da dovedu do uni$tenja brojéano
znadajnog broja stanovnistva™®. Takode je moguée poginiti istrebljivanje propustanjem
radnje®, dok odgovornost za istrebljivanje moze biti udaljena i indirektna®. Takode treba
napomenuti da istrebljivanje “po prirodi mora sadrzavati elemente kolektivhog, a ne biti
usmijereno protiv izdvojenih pojedinaca.®'”
Pod “brojcano znacajnim dijelom” neophodnim da se zadovolji actus reus istrebljivanja,
Zalbeno vijeée Medunarodnog krivicnog suda za Ruandu istaklo je da je “zlo€in
istrebljivanja djelo ubijanja velikin razmjera®”, te da se mora utvrditi da su se desila
masovna ubistva®®. Nekoliko Pretresnih vije¢éa MKSJ je odbilo da broj¢ano izrazi
minimum Zrtava neophodnih za kvalifikaciju istrebljivanja i ¢ini se da su se sloZili da
“uslov masovnosti kao konstituirajuceg elementa actus reus istrebljivanja mora da se
odredi analizom svakog pojedinacnog slucaja uzimaju¢i u obzir sve relevantne
ginioce®”. Zalbeno vijeée ustanovilo je da “izrazi ‘velikih razmjera’ ili ‘veliki broj ne
podrazumijevaju, dapade, postojanje brojéanog minimuma”.

Kako bi se zadovoljio mens rea koji je neophodan za istrebljivanje, neophodno je da
pocinilac ima namjeru da pocini ubijanja masovnih razmjera, ili da stvori Zivotne uslove
koji ¢e prouzrokovati smrt velikog broja ljudi*®. Dalje je neophodno da optuzeni zna da su
njegova djela dio rasprostranjenog ili sistematicnog napada usmjerenog protiv civilnog
stanovnigtva®’. Diskriminirajuéi umisljaj nije neophodan za istrebljivanje. Zalbeno vije¢e
MKSJ utvrdilo je da diskriminiraju¢a namjera nije pravni element neophodan za bilo koji
od oblika zlogina protiv 8ovje¢nosti nabrojanih u Clanu 5 Statuta MKSJ, uz izuzetak
progona za koji se on izri¢ito zahtjeva®. Nakon ovog zakljucka, Pretresno vijece u
sluCaju Krstic¢ je utvrdilo da “za utvrdivanje zlo€ina progona, nije neophodno da su Zrtve
bili predmet diskriminacije po osnovu politicke, socijalne ili vierske pripadnosti”. Clan 3
Statuta MKSJ navodi da postoji pravni uslov za zloCine protiv CovjeCnosti da budu
pocinjeni po osnovu diskriminacije®. Medutim, Zalbeno vije¢e Medunarodnog kriviénog
suda za Ruandu utvrdilo je da se ova karakteristika u Statutu MKSR:

ne razlikuje od humanitarnog prava niti je doslo do promjene pravnih konstituenata
neophodnih za kvalifikaciju zlo¢ina protiv ¢ovje€nosti po medunarodnom humanitarnom
pravu. Ona je ogranic¢ila nadleznost Krivicnog suda na pod-grupu tih zlo€ina, koji u
sustini mogu biti po&injeni u posebnim situacijama®.



Za bolje razumijevanje, treba napomenuti da ubistvo kao zloCin protiv ¢ovje€nosti, i
istrebljivanje kao zlo€in protiv €ovje€nosti imaju vrlo slicne elemente. Po rijeCima
Zalbenog vijeéa MKSR: “jedini element koji razlikuje ova dva kriviéna djela je uslov za
kriviéno djelo istrebljivanja mora biti po&injeno u masovnim razmjerima™’.

Progon kao zlo¢in protiv ¢ovjecnosti

Zalbeno vije¢e MKSJ ustanovilo je da se “zloCin progona sastoji od cCinjenja ili
propustanja Cinjenja diskriminiraju¢e radnje i koji: negira ili uskra¢uje fundamentalna
prava data medunarodnim obiajnim ili sporazumnim pravom (actus reus); i koji je
izvrSen namjerno s ciliem diskriminacije po osnovu jedne od nabrojanih pripadnosti,
narodito rasne, vjerske ili polititke (mens rea)*®. Definicija Medunarodnog kriviénog
suda je mnogo Sira jer ukljuuje i diskriminaciju po osnovu kulturne, etni¢ke i polne
pripadnosti*®. Kao $to je naglageno u prethodnom tekstu u pogledu istrebljivanja, opéti
elementi neophodni za kvalifikaciju zlo€ina protiv €ovjecnosti se moraju zadovoljiti i u
pogledu progona.

Ne postoji iscrpna lista radnji progona, ali u jurisprudenciji MKSJ, utvrdeno je da
slijedec¢e radnje sadrze elemente progona: uniStavanje imovine ili sredstava za
prezivljavanje, nezakonito pritvaranje, nezakonito zatvaranje, deportacija ili prisilno
premjestanje, uznemiravanje, ponizavanje i psiholoSko zlostavljanje, ubistvo, mucenje,
okrutno i nehumano postupanje, istrebljivanje, teSke tjelesne i duSevne povrede,
silovanje, napadi usmjereni protiv civila ili civilnih objekata, i prisilni rad*.

Dakle, za zlo¢in progona je neophodno da postoji djelo koji sadrzi diskriminirajudi
umi8ljaj protiv Zrtve(ava) na rasnoj, politickoj ili vjerskoj osnovi. Na primjer, lice je
ubijeno, zatvoreno ili likvidirano, zbog toga sto je, recimo, pripadnik odredene rase.
Diskriminiraju¢i umisljaj koji je neophodan za kvalifikaciju progona je slican specificnom
umisljaju koje je neophodan kod genocida. Mettraux je istakao da “diskriminiraju¢i mens
rea [neophodan kod progona] preze od genocidnog umisljaja za unistenjem odredene
grupe”®. O ovome ée biti pomena u daljem tekstu.

Razlike i slicnosti izmedu tri zlocina i zakljuéne napomene

Genocid i zlo€ini protiv CovjeCnosti su zaista vrlo slicna krivicna djela. U nekim
sluajevima, genocid se moze posmatrati kao (najstrasniji) oblik zlo€ina protiv
govjecnosti. Cak iako su nazivi ova dva zlogina, po rije¢ima Schabasa, “srodne rijeéi™*®,
postoje bitne razlike. Osnovni element koji razlikuje genocid od zlo€ina protiv Covje€nosti
su (i) neophodni mens rea, (ii) ograni€eniji raspon povezanih krivi¢nih djela koja se
mogu kvalifikovati kao genocidna, (iii) genocid se ne mora pojaviti u kontekstu
rasprostranjenih ili sistemati¢nih napada usmjerenih protiv civiinog stanovnistva, (iv)
zlo€ine protiv Covjecnosti je moguce pociniti jedino protiv civila, dok se genocid moze
pociniti i protiv vojnih lica, i (v) na MKSJ i MKSR, urota i poku$aj €injenja genocida su
kaznijivi dok urota i pokusaj &injenja zlogina protiv ovjeénosti nisu®’.

Zlocini istrebljivanja i genocida su usmjereni protiv grupe pojedinaca, i obi¢no kao
posljedica rezultiraju velikim brojem Zrtava i neizmjernim ljudskim stradanjima. Medutim
u poredenju sa genocidom, stvarni broj Zrtava moze biti mnogo manji nego ako se
poredenje izvrSi sa zlo€inom istrebljivanja. Osim toga, genocid moze biti utvrden kao
izolovan napad. Dakako, u pogledu genocida, grupa ciljanih pojedinaca mora biti
odredene nacionalne, vjerske ili etniCke pripadnosti, i kao takva mora biti predmet
zlo€ina. U cilju utvrdivanja istrebljivanja, dovoljno je dokazati ubistvo s umisljajem velikih
razmjera, bez obzira da li su Zrtve likvidirane s diskriminirajuc¢im umi$ljajem i da li su bili
pripadnici odredene grupe®. Stoga, krivicno djelo istrebljivanja je usmijereno protiv
velikog broja pojedinaca, koji ne moraju posjedovati nikakve zajednicke karakteristike®.
Za razliku i od progona i od genocida, za istrebljivanje nije neophodno postojanje
diskriminirajuc¢eg umisljaja.

U ovom kontekstu, pitanje je da li bi, u pogledu zlo€ina istrebljivanja, bilo neophodno da



pocinilac cilja na neku populaciju ili njen odredeni dio. Jedan autor navodi da zlo€in
istrebljivanja ne izgleda kao da sadrzi “uslov po obi¢ajnom medunarodnom pravu da

zlo€inacki poduhvat mora uticati na ili prouzrokovati uniStenje odredenog omjera ciljne
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grupe™™.
Kao $to je navedeno u prethodnom tekstu, ono §to je neophodno kod istrebljivanja je da
je likvidiran veliki broj pojedinaca, bez obzira da li pripadaju toj populaciji. Medutim,
Elementi zlo€ina Medunarodnog krivicnog suda imaju za uslov da pocinilac uzrokuje
“¥ivotne uslove sradunate da dovedu do unistenja dijela populacije™'. Osim toga,
Pretresno vijeée u slu€aju Krsti¢, koje se baziralo na ovoj definiciji Medunarodnog
krivicnog suda, je utvrdilo da zlo€in istrebljivanja zahtjeva “unistenje broj¢ano znac¢ajnog
broja date populacije”. Nijedan od ova dva organa ne daju definiciju populacije o kojoj
je rije¢, ili izvor ovog uslova u pravu, koji je prethodio usvajanju Elemenata zlogina
Medunarodnog krivicnog suda. Cini se nejasno zasto su autori Elemenata zlogina
Medunarodnog krivicnog suda odabrali uslov jednog dijela populacije umjesto uslova
veliki broj Zzrtava. Takode nije jasno po ¢emu se predmetna populacija moze razlikovati
od bilo koje druge populacije. S druge strane, s obzirom da je veliki broj ¢lanica
ratifikovao Statut Medunarodnog krivicnog suda, ima mjesta za tvrdnju da je uslov
(jednog dijela) populacije, u vezi sa zlo€inom istrebljivanja, postao dio obicajnog
medunarodnog prava. Ostaje da se vidi kako ¢e Medunarodni krivi€ni sud da rijeSi ovo
pitanje, u sluCaju da se ikad sretne s njim u postupku.

Napomenuto je da zlo€in istrebljivanja popunjuje postojecu prazninu u medunarodnom
krivinom pravosudu tamo gdje nisu zadovoljeni elementi genocida®. Ovo je svakako
istina u velikom broju situacija u kojima su se desila masovna ubijanja, bez konkretnog
umisljaja za unistenje nacionalne, etnicke, vjerske ili rasne grupe. S druge strane, ova
praznina se izgleda smanjuje. Na primjer, Medunarodna pravna komisija je zakljucila da
se istrebljivanje primjenjuje “i u situacijama kad su neki pripadnici grupe ubijeni dok su
drugi postedeni”, na taj nadin popunjavajuéi drugu rupu u zakonu®. Ovaj zakljusak
podrazumijeva da genocid ne bi bio primjenjiv u tim situacijama. Medutim, ovo glediSte
zaklanja jurisprudencija MKSJ u slu€aju u Srebrenici, gdje su ubijeni uglavhom muskarci
Bosnjaci, dok su Zene i djeca postedeni.

Genocid i progon su sliéni u tome Sto oba zlo€ina podrazumijevaju specifi€an umisljaj
prema zrtvi. Pod progonom, pojedinac je izdvojen i obiljeZzen po osnovu politicke, rasne
ili vierske pripadnosti. Sto se ti¢e genocida, neophodno je da grupa ljudi koja se
poistovjeCuje sa istim nacionalnim, rasnim, etnickim ili vjerskim obiljezjima bude kao
takva obiljezena. Po rije€ima Pretresnog vije¢a u slu¢aju Jelisic:

“Genocid se prema tome razlikuje od zlo€ina progona u kojem pocinilac bira zrtve jer
one psriiipadaju odredenoj zajednici, ali ne namjerava da nuzno unisti zajednicu kao
takvu.>”

Stoga je specifini umisljaj da unisti u potpunosti ili djelimi¢no nacionalnu, etni¢ku, rasnu
ili vjersku grupu, onaj element koji je fundamentalna karakteristika zlo€ina genocida:

to je taj mentalni element zlo€ina genocida koji ga razlikuje od ostalih zlo€ina koji
obuhvataju radnje sli¢ne onima koji predstavljaju genocid. Dokaz mora utvrditi da je
grupa ona koja je ciljana, a ne tek pojedinci u grupi. U tome je znacaj fraze ‘kao takve’ u
chapeau. Bilo da pojedinci predstavljaju zrtve vecine zlo€ina, kona¢na Zrtva genocida je
grupa, iako je za njeno unidtenje neophodno €injenje zlo€ina protiv njenih pripadnika,
odnosno, protiv pojedinaca koji pripadaju toj grupi. To je ono $to razlikuje genocid od
progona kao zlo€ina protiv Covje€nosti. lako oba sadrze diskriminiraju¢e elemente, od
kojih su neki zajedniCki za oba zlo€ina, pocinilac Cini zlo€ine protiv pojedinaca, po
osnovu politicke, rasne ili vierske pripadnosti®’.

Zapravo, pocinioci genocida:

oznacavaju cijele grupe ljudi za likvidaciju. Oni koji smisljaju i sprovode genocid Zele da




uskrate Covje€anstvo za mnogostruko bogatstvo njegovih nacionalnosti, rasa, etni¢kih
grupa i religija koje postoje. To je zlo€in protiv sveukupne ljudske rase, €ije zlo ne osjeti
samo grupa obiljeZzena za unistenje, ve¢ cijelo Eovjedanstvo®®.

To je ta zla osobina genocida koja €ini genocid zlo€¢inom nad zlo€inima i fascinira mnoge
naucnike, aktiviste, politiCare i ostale. Nadalje, emotivni, istorijski i politicki faktori
doprinose ionako ozbiljnoj konotaciji koju termin genocid sadrzi. Dakle, percepcija da je
genocid najtezi zlo€in nije tako ¢udna ni u pravnom svijetu, i nije ograni¢ena na
uvrijezeno misljenje. Nikad sudovi nisu koristili proro¢anskije rije¢i nego kad su bili
suoCeni sa genocidom. |z tog proizilazi zasluga konstatacije da se genocid isti¢e pred
drugim zlo¢inima.

Ali isto tako se Cesto zaboravlja da presuda da genocid nije pocinjen ne negira da je
pocinjeno ubijanje masovnih razmjera. Takav zaklju€ak je Cesto pra¢en presudom da je
pocinjeno ozbiljno naru$avanje medunarodnog humanitarnog prava i osudujuc¢a presuda
za zlocine protiv Covje€nosti ili ratnih zlo€ina. Takode ne postoji dovoljno razumijevanja u
oCima javnosti i o€ima Zrtava da osuduju¢a presuda za progon kao zlo€in protiv
covjeCnosti sadrzi diskriminiraju¢i umi$ljaj protiv zrtava. U tom slu€aju, Zrtve su
likvidirane zbog svoje pripadnosti odredenoj nacionalnoj, etni¢koj, rasnoj ili vjerskoj
grupi, ili, pak, nekoj drugoj grupi®. Ono $§to nedostaje u prepoznavanju zlogina
genocidom je nedostatak dokaza u sudskom postupku o tome da je postojao umisljaj
kod poginioca o uniStavanju nacionalne, etnicke, rasne ili vierske grupe kao takve®.
Mora se imati na umu da je Cesto vrlo teSko dokazati umisljaj u konkretnom slucaju jer je
on “mentalni faktor koji je tesko, gotovo nemoguce utvrditi”. Ako ne bi postojao ozbiljan
uslov za mens rea kod genocida, onda se on ne bi razlikovao od istrebljivanja ili
progona. U slu€aju osudujuée presude za istrebljivanje, nedostaje diskriminirajuci
umi8ljaj i posebni umidljaj za uniStenjem zasticene grupe. Ali €injeni€ni rezultat, broj
Zrtava, Cesto moze biti veci u slu€ajevima osuda za istrebljivanje, pa ¢ak i za progon,
nego u slucaju genocida.

Tacno je da se genocid izdvaja od ostalih zlo€ina kao najteze zlodjelo zbog svog
specificnog umisljaja. Ali, visoki prag koji je neophodno doseci kako bi se ustanovio
genocid moze rezultirati, i Cesto rezultira, u nemoguénosti dono$enja osudujuce presude
za genocid. Ovo kod Zrtava i javnosti moze dovesti do razumljivog protesta i razoCaranja
u pravosudni sistem. Stoga je neophodno razumijeti da postoje zlo€ini koji jednostavno
podbace kod dokazivanja da sadrze kvalifikacije genocida, iako je moguce da ti zlo€ini
nose istu tezinu i okrutnost kao i zlo€in genocida, i koji su €ak mozda rezultirali i u ve¢em
broju Zrtava.
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